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DETAILED ACTION 

Election/Restrictions 

1 . Restriction is required under 35 U.S.C. 121 and 372. 

This application contains the following inventions or groups of inventions which are not 
so linked as to form a single general inventive concept under PCT Rule 13.1. 

In accordance with 37 CFR 1.499, applicant is required, in reply to this action, to elect a 
single invention to which the claims must be restricted. 

Group I, claim(s) 1-28, 42-47, drawn to a retractor with a shaft having at least one section 
and a cable. 

Group II, claim(s) 29-35, drawn to a retractor with a shaft and a plurality of finger 
elements. 

Group III, claim(s) 36-41, drawn to a retractor fabricated from a shape memory substance 
and a bore that receives temperature changing medium. 

2. The inventions are distinct, each from the other because of the following reasons: 
The inventions listed as Groups I-III do not relate to a single general inventive concept 

under PCT Rule 13.1 because, under PCT Rule 13.2, they lack the same or corresponding special 
technical features for the following reasons: The retractor of each of the three groups has unique 
structural elements. The inventions as claimed are not capable of use together and have 
materially different designs. The special technical features found only in Group 1 are the 
mechanical interfaces that connect the first and second sections. The special technical features 
found only in Group 2 are the plurality of fingers and the bundle of cords that extend between the 
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finger elements. The special technical features found only in Group 3 are the temperature 
changing medium and the shape memory substance which the shaft is fabricated. 

3. In addition, if the applicant elects invention I above, the applicant must further elect 
between species. This application contains claims directed to more than one species of the 
generic invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1 . 
The species are as follows: 

The species of mechanical interfaces are as follows: 

Species a) Fig. ID; 

Species b) Fig. 1G; 

Species c) Fig. 1J; 

Species d) Fig. 2A; 

Species e) Fig. 3A. 
The species of cables are as follows: 

Species 1) Fig. IE; 

Species 2) Fig. IF. 

Applicant is required, in reply to this action, to elect a single species of mechanical 
interfaces and cables to which the claims shall be restricted if no generic claim is finally held to 
be allowable. The reply must also identify the claims readable on the elected species, including 
any claims subsequently added. An argument that a claim is allowable or that all claims are 
generic is considered non-responsive unless accompanied by an election. 
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Upon the allowance of a generic claim, applicant will be entitled to consideration of 
claims to additional species which are written in dependent form or otherwise include all the 
limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims are added after 
the election, applicant must indicate which are readable upon the elected species. MPEP 
§ 809.02(a). 

The claims are deemed to correspond to the species listed above in the following manner: 
Species a) Fig. ID, Claims 5, 15, 16, 43; 
Species b) Fig. 1G, Claims 3, 18, 19; 
Species c) Fig. 1J, Claims 24; 
Species d) Fig. 2A, Claims 6, 8, 22, 46; 
Species e) Fig. 3A, Claims 7, 23, 47. 
The species of cables are as follows: 

Species 1) Fig. IE, Claims 1-16, 18-28, 42-47; 
Species 2) Fig. IF, Claim 17. 
The following claim(s) are generic: For the species of mechanical interfaces, claims 1, 2, 
4, 9-14, 17, 20, 21, 25-28, 42, 44 and 45 are generic; and for the species of cables, no claims are 
generic. 

The species listed above do not relate to a single general inventive concept under PCT 
Rule 13.1 because, under PCT Rule 13.2, the species lack the same or corresponding special 
technical features for the following reasons: The mechanical interfaces all have materially 
different designs; and the cables also have materially different designs. 
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4. During a telephone conversation with Ms. Kimberly Perry (applicant's attorney) on 
January 13, 2009 a provisional election was made with traverse to prosecute the invention of 
Group 1, claims 1-28 and 42-47, Species c and Species 1. Affirmation of this election must be 
made by applicant in replying to this Office action. Claims 3, 5-8, 15-19, 22, 23, 29-41, 43, 46 
and 47 are withdrawn from further consideration by the examiner, 37 CFR 1.142(b), as being 
drawn to a non-elected invention. 

Claim Rejections - 35 USC §102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

6. Claims 1, 2, 4, 9-14, 20, 21, 24-28, 42, 44 and 45 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Kieturakis (U.S. Patent Number 6,067,990). 

Regarding claim 1, Fig. 3 of Kieturakis discloses a retractor (5) for use through a trocar 
port comprising: a shaft (12) having at least a first section (21) having a first mechanical 
interface (i.e. proximal planar abutment face 41a of element 21 is angled with respect to axis) 
and a second section (22) having a second mechanical interface (i.e. angled distal planar 
abutment face 41b of articulating element 22) for engaging the first mechanical interface 
(column 4, lines 17-20), the first section and second section being selectively movable from a 
first generally longitudinally-aligned configuration along an axis defined through the shaft (16) 
and the first mechanical interface is disengaged from the second mechanical interface (as shown 
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by Fig. 3), to a second configuration wherein the second section is disposed at an angle relative 
to a longitudinal axis of the shaft (as shown by Fig. 4) and the first mechanical interface is 
engaged with the second mechanical interface(i.e. 41a abuts against 41b); and at least one cable 
(27a and 27b) extending through the shaft and being operatively secured to the second section 
(i.e. fixed in tip), the cable being remotely actuatable to move the second section from the first to 
the second configuration upon selective translation of the cable (i.e. capable of being deformed, 
column 1, liens 55-67). 

Regarding claim 2, Fig. 3 of Kieturakis discloses the first (21) and second mechanical 
(22) interfaces cooperate to align the first section and the second section (i.e. via abutment faces) 
and engage the first and second sections with one another upon movement from the first 
configuration to the second configuration (column 4, lines 17-20). 

Regarding claim 4, Fig. 6 of Kieturakis discloses the shaft (12) includes an outer sleeve 
(18) which houses the first and second sections. 

Regarding claim 9, Figs. 3, 4 and 6 of Kieturakis discloses an organ retractor (5) 
comprising: a tube (18) having a lumen extending there through and defining a longitudinal axis 
(16); and a distal section (22), an intermediate section (21) and a proximal section (i.e. another 
segment unlabeled near proximal end of retractor, as shown in Fig. 3) disposed within the lumen 
of the tube, wherein the retractor has a first configuration in which the distal, intermediate and 
proximal sections are substantially aligned with the longitudinal axis and disassociated with one 
another (as shown in Fig. 3), and at least one second configuration in which the intermediate 
section and the distal section are engaged with one another so that the distal section is disposed 
at an angle with respect to the longitudinal axis (as shown in Fig. 4). 
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Regarding claim 10, Fig. 3 of Kieturakis discloses a first cable (27a) extending through 
the proximal section and the intermediate section, and operatively secured to the distal section 
(i.e. fixed in tip), wherein translation of the first cable in a proximal direction causes the distal 
section (22) to operatively engage the intermediate section (21) at an angle relative to the 
longitudinal axis (as shown in Fig. 4). 

Regarding claim 11, Fig. 3 of Kieturakis discloses a second cable (27b) extending 
through the proximal section and operatively secured to the intermediate section, wherein 
translation of at least one of the first and second cables in a proximal direction causes the 
intermediate section (21) to operatively engage the proximal section (as shown in Fig. 4). 

Regarding claim 12, Fig. 3 of Kieturakis discloses the distal section (22) includes at least 
one first mechanical interface (41b) formed at a proximal end thereof and the intermediate 
section (21) includes at least one second mechanical interface (41a) formed on a side surface 
thereof, the second mechanical interface being complementary with the first mechanical interface 
(i.e. abutment faces), wherein when the distal and intermediate sections engage one another 
(column 4, lines 17-20), the first mechanical interface and the second mechanical interface 
maintain the distal section at an angle with respect to the longitudinal axis (as shown in Fig. 4). 

Regarding claim 13 Fig. 3 of Kieturakis discloses the proximal section (i.e. another 
segment unlabeled near proximal end of retractor, as shown on Fig. 3) includes at least one third 
mechanical interface (i.e. angled abutment face) to formed at a distal end thereof and the 
intermediate section (21) includes at least one fourth mechanical interface formed at a proximal 
end thereof (angled abutment face), the fourth mechanical interface being complementary to the 
third mechanical interface (i.e. allows segment 21 to abut against unlabeled proximal segments), 
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wherein when the proximal and intermediate sections engage one another, the third mechanical 
interface and the fourth mechanical interface maintain the proximal and intermediate sections 
substantially aligned with the longitudinal axis (as shown in Fig. 4). 

Regarding claim 14, Fig. 3 of Kieturakis discloses the proximal section includes at least 
one longitudinally oriented passage (26a and 26b) extending there through, wherein the first and 
the second cables (27a and 27b) extend through the at least one longitudinal passage. 

Regarding claim 20, Fig. 6 of Kieturakis the tube is fabricated from a flexible material 
(column 4, lines 44-46). 

Regarding claim 2 1 , Fig. 3 of Kieturakis discloses an organ retractor (5) comprising an 
elongated shaft (12) defining a longitudinal axis, the shaft having a first section (21) and a 
second section (22) pivotably connected to one another; and a first cable (27a) extending through 
the first section and operatively connected to the second section for manipulating the retractor 
from a first configuration (as shown by Fig. 3) to at least one second configuration (as shown in 
Fig. 4), wherein in the first configuration the first and second sections are substantially aligned 
with the longitudinal axis and in the at least one second configuration the second section is at an 
angle with respect to the longitudinal axis. 

Regarding claim 24, Fig. 3 of Kieturakis discloses the first section (21) has a distal 
surface (41a) and the second section (22) has a proximal surface (41b), the distal surface 
comprising an angled surface that faces the proximal surface of the second section. 

Regarding claim 25, Fig. 6 of Kieturakis discloses a film (18) extending between the first 
and second sections. 
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Regarding claim 26, Fig. 3 of Kieturakis discloses at least one stop member (i.e. angled 
surfaces 41a and 41b act as a stop to prevent further curvature) provided on at least one of the 
distal surface and the proximal surface. 

Regarding claim 27, Fig. 3 of Kieturakis discloses a third section (unlabeled section 
located in the distal region 14) pivotably connected to the second section (22); and a second 
cable (27b) extending through the first section and the second section and operatively connected 
to the third section for manipulating the retractor from the first configuration (as shown in Fig. 3) 
to the at least one second configuration (as shown in Fig. 4). 

Regarding claim 28, Fig. 3 of Kieturakis discloses a first mechanical interface (41a) 
provided on the first section (21), a second mechanical interface provided (41b) on the second 
section (22) for engaging the first mechanical interface, a third mechanical interface (i.e. angled 
side opposite 41b) provided on the second section (22), and a fourth mechanical interface 
(abutment face on an unlabeled section located in the distal region 14) on the third section 
(unlabeled section located in distal region 14) for engaging the third mechanical interface (as 
shown in Fig. 4). 

Regarding claim 42, Fig. 3 of Kieturakis discloses a retractor comprising: a plurality of 
sections (21 and 22) defining a shaft (12), each of the sections having a mechanical interface (i.e. 
abutment face) for engaging an adjacent section, each section having a first position in 
longitudinal alignment with an adjacent section (as shown in Fig. 3) and a second position offset 
from the first position so that the sections form a substantially closed shape for engaging tissue 
(as shown in Fig. 4). 
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Regarding claim 44, Fig. 3 of Kieturakis discloses a first cable (27a) attached to at least a 
first section of the plurality of sections (21) and disposed in a passage (26a) in at least a second 
section (22) of the plurality of sections, and arranged for moving the first section with respect to 
a second section when the first cable is pulled in a proximal direction (as tension is applied to 
tensioning members), the first cable being offset from a longitudinal axis of the shaft in a first 
direction (as shown in Fig. 5). 

Regarding claim 45, Fig. 5 of Kieturakis discloses a second cable (27b) offset from the 
longitudinal axis in a second direction, for returning the retractor to the first position (upon 
release of tension). 

Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Cuschieri et al. (U.S. Publication Number 2002/01 1 1536) discloses a retractor with 
multiple segments that can be moved into a closed ring structure. 

Kuzmak (U.S. Patent Number 5,522,788) discloses a laparoscopic dissector that can 
produce a desired curvature. 

Beane et al. (U.S. Patent Number 5,976,075) discloses an endoscope system including a 
shaft member that can be moved into a deflected position. 

McMahon et al. (U.S. Patent Number 5,467,763) discloses an instrument with a plurality 
of segments which can be brought into a bent second position. 
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8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DEVANIE DUFOUR whose telephone number is (571)270- 
7843. The examiner can normally be reached on Mon-Thurs 7:30 a.m.-5:00 p.m., alternate 
Friday, EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joe Cheng can be reached on 571-272-4433. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



ID. D.I 

Examiner, Art Unit 4115 



/Joe H Cheng/ 

Supervisory Patent Examiner 
Art Unit 41 15 



